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DEFEAT THE PARDON AMENDMENT 


(A Public Letter to voters sent to Massachusetts Newspapers ) 


There is danger that the war and the presidential campaign 
will distract the attention of Massachusetts voters from the fact 
that four constitutional amendments of far-reaching importance 
and directly affecting our state government will be voted on at 
the election in November. At least one of these amendments—the 
one relating to the pardoning power—did not receive from the 
Senate and House, because of the distractions of war emergency 
problems, that careful consideration which Massachusetts tradi- 
tions call for in dealing with constitutional problems. There was 
I think no debate on this amendment at either of the two sessions 
of the legislature at which it was voted on. 

In 1940 the special commission which investigated the “par- 
don and parole” situation, after an extended report recommended 
a constitutional amendment of Article VIII of Section 1, chapter 
II adding to the constitution a proviso— 

“that exercise of the pardoning power of the governor and 

council in the case of a person convicted of, a felony in the 

criminal courts of this state shall be according to such laws, 

rules and regulations as shall be enacted by the general 

court.” (See report House Doc. No. 2 of 1940 pp. 19 and 96.) 
The legislative committee to which the report was referred re- 
ported a new draft which was accepted by the legislature with- 
out debate and passed on to the voters and is now before us at 
the November election as follows: 

“provided that if the offence is a felony the general court 


shall have power to prescribe the terms and conditions upon 
which a pardon may be granted.” 


The purpose of the special commission and of the legislative 
committee was unobjectionable—to require the governor to fol- 
low such reasonable rules of procedure before a pardon, as the 
legislature should prescribe such as notifying the attorney gen- 
eral or the prosecuting officer who tried the case so that they 
might be heard and might submit information on behalf of the 
public for the consideration of the governor and council. Unfor- 
tunately, the wording of the amendment submitted to the voters 
goes far beyond procedure and is so broad that it gives the 
legislature power to prescribe the terms and conditions of the 
pardon itself and thus transfers power over “the quality of 
mercy” from the executive to the legislature and disrupts the 
carefully planned and traditional division of functions in our 
government. This ought not to be done. The policy of modern 
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democratic government has been to place the administration of 
“mercy” in the executive department to solve those occasional in- 
evitable conflicts between “law” and “justice” which as the late 
Dean Wigmore has pointed out inevitably arise even under the 
best system of legislation and judicial administration as ad- 
ministered even by the wisest men on the bench or in the jury box 
for nobody is infallible in an imperfect world. 

The amendment should be defeated so that the legislature may 
submit a more carefully phrased amendment limiting the legisla- 
tive power to the procedure before a pardon. 

The importance of this matter lies in the fact that sooner or 
later legislative bodies stretch their expressed powers to the limit, 
and we should not extend the powers in this matter by the pro- 
posed broad uncertain language which may be abused in some 
future time of hysterical public excitement. We are dealing with 
our fundamental constitution and not with a mere statute. There 
is no hurry about making the change which the special commis- 
sion suggested. Massachusetts has survived for 164 years with- 
out it and the legislature should submit a more carefully phrased 
amendment so that when we do make the change we may do it 
in the right way and not the wrong way. 

DEFEAT THE AMENDMENT! 


FRANK W. GRINNELL. 


Note: Prof. Chafee’s Article in Columbia Law Review on “The Disorderly 
Conduct of Words” is pertinent to the foregoing discussion. 


THIRTY-THIRD ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 


In accordance with notice the thirty-third annual meeting of 
the Massachusetts Bar Association was held in connection with 
the third annual Massachusetts Lawyers’ Institute at the New 
Ocean House, Swampscott, on Saurday June 10th, 1944 at 2:00 
P.M. 

President Shattuck presided and addressed the members as 
follows: 

UNIFICATION OF THE Bark 


By Mayo A. Shattuck 


In a few minutes you will hold your election of officers and I 
shall have come to the end of my term of office as your President. 
It will seem unreal to lay down the duties of that office. Yet it 
could never seem as unreal as having been chosen to assume them. 
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It may sound very unsophisticated to say so but I have been as 
proud as Punch at having been asked to serve as your President, 
and I speak from the heart when I say that I am very grateful 
to all of you. 

My term of office began in June of 1941. On December 7th of 
1941 Armageddon descended upon us. Since then we have re- 
learned a great many things. We have relearned, I think, the 
great truth which Oliver Wendell Holmes uttered on Memorial 
Day at Cambridge five years before this turbulent century began. 
“War,” said he, “when you are at it is horrible and dull. It is 
only when time has passed that you see that its message was di- 
vine. ... In this smug, over-safe corner of the world we need it, 
that we may realize that our comfortable routine is no eternal 
necessity of things, but mefely a little space of calm in the midst 
of the tempestuous untamed streaming of the world, and in order 
that we may be ready for danger.” . 

This is a truly profound observation on the rebirth of vigor and 
vision which may follow from the labor pains of a bitter struggle, 
even when that struggle is as horrible as the present war. Apply- 
ing this to our present experiences I think we can draw two sound 
conclusions. The first is that “comfortable routine” is the very 
breeding place of default, and is therefore but a foreground to 
disaster. The second is that we, the people of this nation, and we 
the members of this great profession, possess within ourselves, 
if only we will exert ourselves, the power to renounce that com- 
fortable routine and to rise, in consequence, to a degree of posi- 
tive worth which ends by surprising us all. 

From Mr. Justice Holmes’ classic dictum, I should like to draw 
my departing sermon. It is time, in my opinion, that Massachu- 
setts lawyers should make a final and vigorous effort to renounce 
their characteristic comfortable routine, and to move ahead in 
triumphant unity toward a leadership and service which has 
hardly been envisioned, let alone realized. It is time to stop in- 
quiring in injured tones why lawyers are not regarded by the 
public with higher favor. It is time to stop seeking a synthetic 
answer to all of the problems of the bar by attempting to en- 
force a legalistic rule of exclusion and by asserting a monopoly 
rooted in tradition regardless of merit. It is time, in brief, for 
lawyers to take a long step forward not only in their self-govern- 
ment and discipline and organization but also in the service of 
their Commonwealth. 

It has been said of the Harvard Law School that its most note- 
worthy quality lies not in the caliber of its faculty, but in the 
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quality of its student body. A loose parallel can be drawn for 
application to the judicial system of this Commonwealth. It was 
well enough for our people to have possessed upon the bench the 
great mind and soul of Oliver Wendell Holmes; it was far more 
important to them in their daily lives to have possessed the bar 
of Oliver Wendell Holmes’ day! 

Now is the time, in my opinion, now, while our younger brethren 
are away from their offices on duty’s hellish errand, for us to 
examine deeply into what we can do to make the profession to 
which they will return a nobler and finer influence in our Com- 
monwealth than ever before in our history. 

The foreground is laid in some preliminary ways. The bar has 
begun to be conscious that there is a State-wide body of lawyers. 
The threatened danger of restoration to honorable position at the 
bar of a person who had sought to obstruct justice by bribing 
juries has been met by team work of a very high order, and has 
been followed by ample and clear repetition of the precious funda- 
mental that the bar is under the dictate exclusively of the judici- 
ary. The State-wide bar has united in doing formal anniversary 
homage to the great institution which hovers over our judicial 
system. The State-wide bar has to some degree reinvigorated it- 
self in health-tone, membership, and financial strength, and has 
established at long last its modest but useful quarters. The local 
bar associations appear to be growing and to be stretching out 
toward more significant accomplishments. Committees of the bar 
are doing real work in a number of directions. Finally, it appears 
now to be an established custom that leaders of the bar from all 
parts of the Commonwealth will gather together once each year 
for fraternal greeting and serious conference. Only this morning 
an enlightened and modern program of unselfish activity on be- 
half of our returning warrior-brethren was presented to you, and 
your discussion of it among yourselves during luncheon has 
demonstrated your interest in what can be accomplished in that 
direction.* 

Then what is lacking—and how can a fair-minded man be criti- 
cal of our present condition and rate of progress? I venture to 
criticise and yet I allege that I am fair-minded. My viewpoint is 
this. What we do is done merely by fits and starts, without ade- 
quate organization, without suitable powers even of self-govern- 
ment, without definition of a common goal. We accept and tolerate 


*This reference is to the report and discussion of post-war plans for as- 
sistance to returning lawyers. Hd. 














5 


for ourselves as a body of workmen an operating mechanism which 
we would unhesitatingly reject for any client—public or private. 
The result is that if any branch of government, the legislative, 
the executive, the judicial, yes, even the people themselves, wish 
to have the opinion of the bar, or action by the bar, there is no 
one place toward which they can turn with hope of authoritative 
State-wide response. Or if a great emergency arises relating to 
the standards of the bar such as the one to which I have referred, 
the decision to attack and the very battle itself, must be left in 
large part to a group of individual volunteers. A hundred times 
in a hundred ways the great opportunity to move ahead for the 
good of the bar and of the Commonwealth is lost, for lack of 
members, for lack of funds, for lack of that solidarity which 
could turn the tide of battle when danger threatens. This, I say, 
is the progeny of comfortable routine and its true name is default. 

After three years of observation and study, I have concluded 
that we should follow the lead of twenty-five of our sister states 
and integrate our bar. I don’t like the world “integrate.” I had as 
soon use the word “unify” or the word “organize.” But what I 
mean by an integrated bar is clear enough. It is as follows :— 

It is a self-governing association composed of all practicing 
lawyers in the State. Membership requires the payment of an 
annual fee, usually not more than $5.00, and is automatic for 
those engaged in active practice. It applies to all lawyers al- 
ready admitted or in future to be admitted. It does not differ 
from a bar association in any important respect save only 
that membership is automatic and all inclusive. 

This is not regimentation, for the integrated bar governs itself 
and is not governed by any government agency except to the de- 
gree to which the court has always maintained the right to govern 
its own officers. It in no wise affects existing standards of ethics 
or established practice and procedure. It is simply a way of mak- 
ing lawyers as a body more useful to themselves, to the court, 
and to the people of this Commonwealth. Matters affecting 
lawyers in the past have been left to the comparative few who 
were interested enough to give their time and attention to such 
questions. With the creation of a unified bar the rights and the 
opinions of the whole body will be respected rather than those of 
a minority. 

Twenty-five American states have integrated their bar. There 
are fourteen states whose integrated bar is the result of legisla- 
tive act; there are seven states whose integrated bar is the result 
of legislative act coupled with a rule of court. There are three 
states in which integration cannot be said to have resulted in any 
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conventional manner, but in which there is nevertheless a com- 
plete unification. One state, Nebraska, has integrated its bar 
solely by rule of court. 

It is my instinctive reaction, without undertaking to pose as an 
authority on the matter, that we would do well to follow the lead 
of Nebraska and take our forward step, if we decide to take it at 
all, by petition to the Supreme Judicial Court for the framing of 
rules for unification of the bar. On several occasions our court 
has announced its continuing and exclusive power over the whole 
matter of practice of the law. 

“No statute can control the judicial department in the per- 
formance of its duty to decide who shall enjoy the privilege 
of practicing law.” 

Opinion of the Justices, 279 Mass. 607, 611 (1932). 
“This is in conformity with the general principle that the con- 
trol of membership in the bar rests exclusively in the judicial 
department.” 

Keenan, Petitioner, 310 Mass. 166, 168 (1941). 

I have great faith in our Supreme Judicial Court and in its 
lively interest in the doings of the bar. In my opinion, one of the 
very great characteristics of our present Chief Justice is that he 
knows from long personal experience and. thoroughly understands 
the problems which we have to face as practicing lawyers, and I 
think that it is not too much to say that he has demonstrated his 
determination not to let the lawyers of this Commonwealth down 
in their legitimate plans and aspirations. 

Let me mention a few benefits and advantages of integration 
or unification :— 

(1) It can hardly fail to lead to an improvement in the ad- 
ministration of justice. Integration of the bar in other states 
has proved that the tasks of research and other public duties, 
which are now entrusted to scattered and non-coérdinated 
lawyers or groups of lawyers, can be performed more thor- 
oughly and efficiently by a single organization comprised of 
the entire bar of the State. 

(2) It can hardly fail to lead to a closer relationship with 
the judiciary. Through integration lawyers would become in 
fact as well as in theory a part of the judicial branch of gov- 
ernment. This must necessarily lead to greater power and 
facilities with which to translate into actual accomplishment 
the ideas and objectives of a united bar. 


(3) It can hardly fail to improve the technique of examina- 
tion and admission and the justice and thoroughness of bar 
discipline. An integrated bar, properly organized and 
financed, has proved to be of great assistance to the high 
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courts of other states in these important branches of bar 
supervision. 

(4) It can hardly fail to produce a closer relationship with 
the State Legislature. A unified bar can study, draft, and 
present to the General Court proposed legislation to cure 
existing defects and deficiencies in our laws, and can give to 
the Legislature or the Judicial Council, whenever requested, 
considered opinions on suggested legislation. 

(5) It can hardly fail to improve and expand services to its 
own members. The heart of effective organization work is al- 
ways unity; the sinews of the body corporate are, of course, 
its finance. We have in modest fashion maintained a central 
office supervised by a full time secretary, but we are still re- 
miss in the dissemination of information relating to laws, 
regulations, and bar association affairs, and we are merely 
stumbling along in the strengthening of safeguards against 
the practice of the law by untrained persons. 

(6) It can hardly fail to bring about a greater contribution 
to the public welfare. Members of our profession have done 
an impressive job in this national emergency. They have as- 
sisted draft and appeal boards; they have aided men in the 
military services; they have guarded civil liberties and have 
maintained legal clinics for the poor; they have staffed com- 
mittees on public safety to a remarkable extent. The trouble is 
that the general public has no way to know of these unselfish 
contributions, and, once again, that these services are sporadic 
and unofficial in nature. It goes without saying that we could 
do much more, and obtain much more of the credit justly due 
us, if we were unified. It could hardly remain true under in- 
tegration that lawyers would be put at the bottom of the 
public’s listing of essential occupations and professions. 

Now what are the arguments against the step which I am de- 
scribing? 

Is it enough to say that the present Association is accomplish- 
much that is good? I think not. That is but a variation of the 
“comfortable routine” philosophy. 

Can it be said that unification of the bar will lessen the interest 
of lawyers in their local associations and diminish the activities 
of the latter? The experience of other states seems to furnish a 
conclusive negative answer. Does the existence of a prosperous 
and interesting major league mean that the minors must languish? 
I think not. Quite to the contrary. I have an idea that the biggest 
danger to the minors lies not in the strengths but in the weak- 
nesses of the big leagues. The figure of speech may be faulty, but 
I think you will agree that the idea is sound. More regional meet- 
ings with local associations, wider distribution of bar news, co- 
operative ventures, both social and professional—all of these are 
life-giving influences. 
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Is it sound to say that the present Association represents the 
“better” lawyers and that unification would force into the group 
members who would otherwise be rejected? I think not. That, for 
the lack of another word, is un-American. 

Is it proper to say that the lawyer is deprived of his individual 
liberty or freedom, and that an attorney is compelled to pay 
tribute and allegiance to an organization or be denied the right 
to practice his profession? I think not. Every lawyer who is ad- 
mitted to practice must acknowledge control of his profession by 
the Supreme Judicial Court. Besides that we must remember that 
lawyers from their first day have imposed upon themselves re- 
straints for the betterment of their profession. A lawyer need not 
take part in integrated bar activities if he prefers not to take 
part. But if in response to this new incentive he does decide to 
take part he will at least have the satisfaction of knowing that 
his part is likely to be effective. 

Can it be fairly said that the integrated bar will be controlled 
by a clique? I think not. Experience in other states shows that it 
is not. Every lawyer has the right to vote, and arrangements for 
rotation im office and other devices to prevent a small and un- 
representative group from seizing and maintaining control are 
easy enough to construct. 

No, it seems to me, that the profession of law is now, and must 
always continue to be, a limited or closed profession. No other 
system would furnish adequate protection to the public. As an 
organization embracing within its membership every practicing 
lawyer within the Commonwealth the integrated bar would be- 
come a definite and important part of the State judicial struc- 
ture always under the guidance and control of the Supreme 
Judicial Court with facilities to maintain a high standard of 
ethics among its members and with greatly expanded opportuni- 
ties to serve the people of our Commonwealth. 

I hope that the lawyers of Massachusetts and the members of 
this Association will consider most carefully the wisdom of final 
and complete integration of the bar, and that they will proceed 
to give attention to this matter now and during the war. 

I recommend that a strong committee consisting of at least 
twenty-five able and thoughtful men drawn from all parts of the 
Commonwealth be appointed and be charged with the duty to 
make a full and thorough study of the wisdom and ‘methods of 
integration, and to confer with the Supreme Judicial Court, and 


to bring in to the next Annual Meeting of this Association a 
recommended course of action. 
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Following the address on motion of Mr. Avery it was 


Vorep: That the president appoint a committee of twenty- 
five persons from the different parts of the state of which he 
shall be one and of which he shall be the chairman to study 
the methods of integration of the bar and the question of the 
advisability of integration for Massachusetts, to confer with 
the Supreme Judicial Court in regard to the matter and to 
report the committee’s recommendations to the next annual 
meeting of the Association. 


The report of the Treasurer, Horace E. Allen of Springfield, 
was then presented, approved, and placed on file. 

The amendments to the by-laws recommended by the committee 
appointed in accordance with the vote at the annual meeting of 
the Association in 1943 and printed in the Massachusetts Law 
Quarterly for December 1943 pp. 66-70 were then considered. 

_~ Mr. Peakes moved that the requirement in the proposed amend- 

“ment of Article IV as to the number of meetings of the Executive 
Committee during a year be changed from “nine” to “six” so that 
the amendment would read that that committee “shall meet at 
least six times a year.” This amendment was adopted. 

More than thirty members of the Association being present the 
amendments as printed in the Quarterly above referred to and 
as amended were then unanimously adopted with the provision 
that “the foregoing amendments to the by-laws shall take effect 
forthwith.” 

Mr. Elias Field, Chairman of the Nominating. Committee, then 
reported on behalf of that committee the nominations for the en- 
suing year as printed on page 4 of the Mass. Law Quarterly for 
May, 1944, in advance of the meeting. No other nominations hav- 
ing been made and a ballot having been taken the officers listed 
on page 40 were duly elected. 

The meeting then adjourned. 

FRANK W. GRINNELL, Secretary. 





THE SUBSTANCE OF THE NEW PROVISIONS 
IN THE BY-LAWS 

(For the recommendations leading to these new by-laws see the 

address of former President Shattuck in 

Mass. Law Quarterly for Dec. 1943, 58) 

ArTICLE IITA — Boarp or DELEGATES 
There shall be a Board of Delegates which shall consist of the 
President, the most recent ex-president, the secretary, the treas- 
urer, all ex-officiis, the presidents of such bar associations as shall 
become and remain affiliated associations, under the provisions 
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herein contained or such member of each of such associations as 
shall be respectively selected by the presidents of such associa- 
tions and designated in such manner as the Board of Delegates 
may approve, and seven members of this association elected from 
the membership at large of the association. 

(Note. There are now 14 affiliated associations). 

In addition, if there are members of the Executive Committee, 
who are not otherwise members of the Board of Delegates, not 
exceeding (wo)in number, such persons shall ex-officiis be mem- 
bers of the Board of Delegates. Former presidents of this associa- 
tion in addition to the most recent ex-president, shall be notified 
of the meetings of the Board of Delegates, and if they attend shall 
be members of the Board of Delegates during their attendance. 
A vice-president who presides at a meeting of the Board shall be 
a member of the Board for that meeting. 

The control and administration of the association shall be 
vested in the Board of Délegates, subject to the members of the 
association assembled in annual or special meeting. 

The Board of Delegates shall appoint an Executive Committee 
to consist of seven members, and in addition, the President and 
Secretary ex-officiis. Of the seven members of the Executive Com- 
mittee, five shall be duly elected or appointed members of the 
Board of Delegates and two shall be members of the association 
who are not otherwise members of the Board of Delegates, and 
such two members when elected as members of the Executive 
Committee shall then become members of the Board of Delegates 
during their term of office. The Treasurer if he attends a meeting 
of the Executive Committee shall be a member of that Committee 
during such attendance. 

The Board of Delegates shall meet at least three times a year, 
at such times and places as may be determined by the Executive 
Committee or the Board. 

ArTICLE 1V — Executive COMMITTEE 

The Executive Committee shall be constituted as set forth in 
Article LILA. 

Subject in all respects to the authority and discretion of the 
Board of Delegates the Executive Committee between the meet- 
ings of the Board of Delegates shall be the administrative com- 
mittee of the association, and shall have the power and authority 
to do and perform all acts and functions which the Board of 
Delegates itself might do or perform, not inconsistent with the 
charter and by-laws or with any action taken by the Board of 
Delegates, or by a meeting of the association. 


The Executive Committee shall meet at least six times a year at 
such times and places as it may determine. 
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THE EXECUTIVE COMMITTEE UNDER THE 
NEW BY-LAWS 


At the first meeting of the Board of Delegates on October 13, 
1944, the Board appointed as members of the new Executive Com- 
mittee (in addition to the ex-officiis members) the following mem- 
bers from the Board: 

John H. Devine of Lexington, President Middlesex Bar Asso- 

ciation 

W. Arthur Garrity of Worcester, former President Worcester 

Bar Association 

Guy Newhall, President Essex Bar Association 

John E. Peakes of Boston 

Richard Wait of Boston 
and from the membership at large as provided in the by-laws: 

Clifford S. Lyon of Holyoke and William E. Fuller of Fall River. 


MEMBERS OF THE HOUSE OF DELEGATES OF 
THE AMERICAN BAR ASSOCIATION 


President Proctor, with the approval of the Board, on October 
13, 1944, appointed Nathan P. Avery of Holyoke and Mayo A. 
Shattuck of Hingham as delegates of the Massachusetts Bar 
Association for the term of two years from September, 1944, 
The Massachusetts State Delegate in the House elected for a 
three-year term last spring is Frank W. Grinnell. Arthur J. San- 
try is the delegate of the Boston Bar Association and William M. 
Blatt the delegate of the Law Society. 


STATE-WIDE COMMITTEE ON INTEGRATION OF THE BAR 
(Appointed by the President in accordance with the 
Vote at the Annual Meeting) 





Edward O. Proctor, Chairman, 
Newton 
MayoA. Shattuck, V.-Chairman, 
Hingham 
Richard Wait, Vice-Chairman, 
Boston 
Nathan P. Avery, V.-Chairman, 
Holyoke 
Joseph W. Cassidy, Lynnfield 
John H. Clifford, New Bedford 
silbert W. Cox, Needham 
John B. Cummings, Fall River 
Donald T. Field, Brookline 
Allen Gerson, Lowell 
Sybil H. Holmes, Brookline 


Jacob J. Kaplan, Boston 
Maurice: Levy, Greenfield 
Daniel W. Lincoln, Worcester 
Harry D. Linscott, Lynn 
Neil J. Moriarty, Holyoke 
Frederick M. Myers, Pittsfield 
Lowell Nicholson, Boston 
William A. O’Hearn, 

North Adams 
Robert W. Reardon, Salem 
A. Perry Richards, Plymouth 
James M. Rosenthal, Pittsfield 
George R. Stobbs, Worcester 
GeorgeL. Wainwright, Brockton 
Dudley B. Wallace, Springfield 








Mena nena nanan naan nnnnnnnnnnnnnnnnnanannnnnnnnnnnnnnnannnnnnanndaae 
) OF THE NAvy 
NAVY 


SEAL { 


OF THE UNITED STATES OF AMERICA 


THE SECRETARY { 


Awards this 
Certificate of Appreciation 
to 
MASSACHUSETTS BAR ASSOCIATION 


for voluntary services effectively performed in the Legal Assis- 
tance program established in the naval service in cooperation 
with the American Bar Association and State bar associations, 
contributing to the morale of naval personnel and to the success- 


ful prosecution of the war. : 
Countersigned: Washington, D. C., 10 June, 1944 
L. Gatcu JAMES FORRESTAL 
Rear Admiral, U.S. N., Secretary of the Navy 


The Judge Advocate General 
Daa aa aaa nanan aaanannrannnnnnnanannnnnnaraannannanaaannnannnnnanadl 


THE SECRETARY OF WAR 
OF THE UNITED STATES OF AMERICA 
has awarded this 
Certificate of Appreciation 
to 
MASSACHUSETTS BAR ASSOCIATION 


in grateful recognition of the active and effective participation of 
this organization, and of the individuals connected therewith, in 
the plan sponsored by the War Department and the American 
Bar Association to provide adequate legal assistance to military 
personnel and their dependents. The contribution of time and 
professional services made by patriotic civilian lawyers under this 
plan has materially enhanced the morale of the Army and the 
success of the war effort. 


Countersigned: 

Myron C. CRAMER Henry L. Stimson 
Major General Secretary of War 

The Judge Advocate General 


ARMY 
SEAL ‘ 
Washington, D. C., June 10, 1944. 


ORCOCCOO00000000000000000000000000000000000000000000000000000004 
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THE VOTE OF NORFOLK LAWYERS ON INTEGRATION 
(From the “Bar Bulletin’) 


The members of The Bar Association of Norfolk County held 
several meetings at which they discussed unification of the bar 
of the Commonwealth. A poll of members, with a majority voting, 
indicates ninety-four per cent in favor of unification of the bar; 
and of these lawyers, two-thirds favor unification by integration 
rather than a voluntary organization of bar associations. 

On May 22, 1944, the following letter (with enclosed explana- 
tions) was sent to all members of the Norfolk County Bar 
Association : 

“To the Members of the Association : 

As you know, our Association has held a number of dinner 
meetings at which we have discussed the public esteem of lawyers. 
The highly constructive outcome of these meetings has been the 
firm conviction of our members that the unification of the bar of 
the Commonwealth will have the effect of raising substantially 
the public esteem of lawyers, as well as affording the means 
through which the bar can speak and act as a united group. 

“A difference of opinion has arisen as to whether unification 
should be achieved by an integrated bar or by an organization of 
bar associations. 

“Obviously, no progress can be made in the direction of unifica- 
tion so long as we are divided as to the method of achieving it. 
We are all agreed, however, that when we have ascertained the 
method preferred by our membership, the minority should give 
way and join with the majority in pressing for the adoption of 
the method decided upon. 

“Will you be good enough to record your opinions on these 
questions on the enclosed card, and mail the card as soon as pos- 
sible. Your vote is needed if this poll is to be worth anything. 

Sincerely yours, 


Ricuarp S. Bowers, President.” 


EXPLANATIONS CONTAINED IN THE ABOVE LETTER 


“By an integrated bar is meant the organization of all lawyers as 
a self-governing body, either under legislative action or rule 
of Supreme Court, or under both—to be called the Bar of Massa- 
chusetts. Membership by all lawyers would be compulsory. 

“A tentative draft of the rules for an integrated bar prepared 
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by the executive committee of the Massachusetts Bar Association 
(Mass. Law Quarterly, January-March, 1940) contains the fol- 
lowing salient features: that all lawyers shall constitute the 
membership ; annual dues shall be $5 a year, to meet the expenses 
of the profession ; the officers shall consist of a President (elected 
by the Council), a Secretary, a Treasurer, and a Council of twenty- 
six elected by and from the lawyers of the counties by secret bal- 
lot, the number from each county depending upon the population 
of the county. Norfolk County would elect two representatives ; 
Middlesex County, four; Barnstable County, one; Suffolk County, 
four; et cetera. Lawyers would vote in the counties in which they 
reside. 

“Every year since 1937, the Judicial Council has recommended 
the organization of the bar to the Legislature, having first studied 
the matter on the request of the Legislature. 

“A poll of the 9,273 lawyers of Massachusetts on this question 
in 1941 brought replies from 2,911 lawyers; of whom 1,920 voted 
for an integrated bar, and 991 voted against. 

“The bar is integrated in twenty-three states and in Puerto Rico. 
In some fourteen of these states integration was accomplished 
under an act of legislature; in one, by rule of court alone; in 
seven, both by act and rule; and in three, in no conventional 
form. Twenty-five states, including Massachusetts, do not have 
an integrated bar. 

“The integration of the bar does not dispense with or alter in 
any respect present bar associations. 


ORGANIZATION OF BAR ASSOCIATIONS 


“This form of unification contemplates a central bar organiza- 
tion, representing and elected by present bar associations. Mem- 
bership in the constituent bar associations would continue to be 
voluntary. The difference between the present Massachusetts Bar 
Association and the organization contemplated is that the latter 
might not have a separate body of members; and officers and 
council would be elected solely by the various bar associations. 
The form of organization proposed is similar to those of the Massa- 
chusetts Medical and Dental Societies. 


“The questions which were submitted to the 261 active members 
of the Norfolk County Bar Association, and the answers received 
from 151 members (to June 22, 1944), were as follows: 








15 


(1) Are you in favor of unification of the bar? 
BEM ee wake ees oF 142 
No : RB Ro 8 
(2) Are you in favor of securing unification by an integrat- 
ed bar, as explained in the accompanying letter? 
ery ey 100 
(3) Do you prefer that unification be secured by an organiza- 
tion of bar associations, instead of by integration? 
Yes sw Da 


Yes 


PROGRESS OF THE POST-WAR LEGAL 
INSTITUTE PROGRAM 


By Etwoop P. Herrrick 


Under the leadership of the Massachusetts Bar Association, the 
various bar associations and law schools throughout the State 
have joined together in a common effort to refresh and reorient 
the returning lawyers upon their discharge. 

The Legal Institute program will be a two week intensive 
course given during the late afternoon and evening. It will cover 
the basic fields of law with special emphasis on practice and 
procedure. The material to be given will cover recent decisions 
of importance, new legislation, new rules of court, changes in 
practice and procedure and the latest administrative ma- 
terials. The emphasis in presentation will be placed on modifica- 
tion or changes since the beginning of the war with reference to 
prior materials only by way of explanation and interpretation. 

The Committee hopes to offer the first program early in the 
year even though it is well aware that there will be few who 
will desire to attend the program at that time unless war condi- 
tions suddenly change. The purpose of offering a program at such 
an early date is to afford the instructors an opportunity to ex- 
periment and work out any difficulties which are not now foreseen. 


THE MASSACHUSETTS LAWYERS INSTITUTE AT 
SWAMPSCOTT. 

The third annual institute in Swampscott on June 9th and 10th continued 
the success of the previous years. Several hundred attended from all parts 
of the Commonwealth. At the meeting of the Board of Delegates on October 
14th it was voted to hold a 4th annual institute on Friday and Saturéay, 
June 8th and 9th, 1945. Make your plans to attend it. 
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RECOMMENDATIONS TO THE HOUSE OF DELEGATES OF 
THE AMERICAN BAR ASSOCIATION BY THE SPECIAL 
COMMITTEE TO REPORT AS TO PROPOSALS FOR POST- 
WAR ORGANIZATION OF THE NATIONS FOR PEACE 
AND LAW 


(In the Form Adopted by the House of Delegates on 
September 12, 1944) 

(The Committee consisted of Hon. William L. Ransom of New 
York, Chairman, Hon. Frederic M. Miller of Des Moines, Vice- 
Chairman, Charles M. Hay of St. Louis, Hon. Frank E. Holman 
of Seattle, Hon. Orie L. Phillips of Denver, M. C. Sloss of... ..and 
Reginald H. Smith of Boston.) 


RECOMMENDATIONS 


I. ComMMmitrTEE RECOMMENDATION No. 1. 

1. Resolved, that as World War II comes to its decisive phases, 
the continued consultation, association, agreement and organized 
cooperation, of the United Nations, will be essential to securing, 
for this country and for the world, the maintenance of peace and 
ordered liberty and justice under international law, through the 
adjudication of disputes by impartial tribunals and the fair ad- 
justment and settlement of such controversies as are not yet 
justiciable. The American Bar Association notes with the utmost 
satisfaction the many increasing evidences of the unity of the 
American people in support of constructive plans to these ends; 
and the Association notes with particular gratification the evi- 
dences that through the pronouncements of the major political 
parties and their leaders, the carrying forward of these purposes 
has been removed from the area of partisan differences and polit- 
ical rivalries and conflicts, thereby enabling the public discus- 
sion to proceed on the merits of the pending plans. 

2. Resolved further, that the American Bar Association, while 
opposing as unnecessary and unwise the creation of any manner 
of super-government or super-state, reiterates its earnest support 
of the earliest practicable establishment of a general international 
security organization, based on the principles declared in these 
Resolutions. Such general organization for security should in- 
clude an international judiciary, an Executive Council or World 
Council, and a representative Assembly, the powers of such in- 
ternational organization to be subject to the limitation that any 
legislation by it shall not be binding upon a member Nation until 
such legislation has been referred to such Nation and it has 
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agreed to be bound thereby. In the opinion of the American Bar 
Association, the obligatory jurisdiction of the international judi- 
ciary to decide justiciable controversies in accordance with in- 
ternational law should be defined and limited; the international 
organization should be empowered to provide for the fair settle- 
ment of non-justiciable controversies, through mediation or other 
peaceful processes; and the international organization should be 
empowered, with the use of force where necessary, to maintain 
international order, prevent aggression or acts of war by any 
Nation, and enforce the decisions of the international judiciary. 
The American Bar Association does not at this time undertake 
to recommend or to pass on further details of the desirable inter- 
national organization, but prefers to put and keep its emphasis 
upon unity of support for the accomplishment of the objectives 
stated in these Resolutions. The Committee will be continued and 
directed, in conjunction with the Section of International and 
Comparative Law, to study and report to the Association a plan 
or plans for effectively suppressing acts likely to lead to breaches 
of the international peace and for the preventing of acts of 
national aggression, trespass, or violation of international agree- 
ments, as well as to execute the orders of any general interna- 
tional organization and to enforce the decisions of the interna- 
tional judiciary.* 

3. Resolved further, that it is the considered judgment of the 
American Bar Association that the essence of the sovereignty of 
a Nation is its freedom and power to establish justice for its own 
citizens, at home and abroad, promote their general welfare, and 
provide for peace and security among them; and, in furtherance 
of those ends, to establish and maintain the means of fair and 
peaceful relations with all Nations. It is as much an act of 
sovereignty for a Nation to work out and make agreements with 
other Nations for the establishment of fair and just relations 
with them, based on law and fair dealing, as it is to commit an 
act of aggression or make a declaration of war against them. The 
agreement of a Nation to submit a justiciable controversy with 
another Nation for decision and determination by an impartial 
tribunal according to law is as much an act and exercise of 
sovereignty as would be its resort to force. The policy of sub- 
mitting disputes to the jurisdiction of such tribunals for adjudica- 
tion involves no surrender of the sovereignty of any Nation. It 


*This last sentence was added by the House after it had been offered by 
Mr. Stuart Campbell, of Virginia, and agreed to by the Special Committee. 
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is an exercise of sovereignty for a Nation to join with other 
Nations in setting up an international organization through 
which the Nations will work together to establish law-governed 
justice and fair play and to promote the enduring peace and 
welfare of mankind. 


4. Resolved further, that in the opinion of the American Bar 
Association, the extension and firm establishment of the scope 
and authority of impartial adjudication under law are essential 
for forestalling and preventing causes of war. The American Bar 
Association urges that, at the earliest practicable time, as one 
of the vital steps in an adequate post-war organization of the 
Nations for peace and law, the Permanent Court of International 
Justice shall be continued and its jurisdiction and powers broad- 
ened, as the highest tribunal in the international judicial or- 
ganization. The American Bar Association respectfully offers at 
this time the following for consideration: 

(a) That the international judiciary be so organized that 
it will be reasonably accessible to litigant Nations and Na- 
tionals; that hearings be held at such places and times as 
will not involve too great expense and traveling time to 
litigants; and that the international judiciary should be an 
integral part of the general international organization. 


(b) That through amendment of the Statute of the Court 
or other agreement of the Nations, the jurisdiction and 
powers of the Permanent Court of International Justice 
should be enlarged and broadened, with defined obligatory 
jurisdiction ; and that the procedure for amending the Statute 
of the Court to adapt it to expanding needs and changing 
conditions should be simplified. 


II. CommitteEn RECOMMENDATION No. 2. 


Resolved, that the American Bar Association recommends and 
urges that all State and local Bar organizations, other agencies 
of public opinion, civic groups, and lawyers and other citizens, 
individually, shall give their careful study and their most active 
efforts to the subject-matter and objectives of these Resolutions, 
to the end that there shall be manifest a unified, vigorous and 
non-partisan public opinion throughout the country in support 
of the post-war association, cooperation and adequate organiza- 
tion, of the Nations, for the prevention of war, the maintenance 
of lasting peace, and the enforcement of justice and fair play 
according to law, and for the membership and responsible partici- 
pation of the United States in such a general international organi- 
zation. 
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REPORT OF THE 
SPECIAL COMMITTEE ON ADMINISTRATIVE LAW 
Following the approval of the House of Delegates in March on 
the draft of the bill “To Improve the Administration of Justice 
by Prescribing Fair Administrative Procedure,” your committee 
undertook to follow the directive of the House and seek its enact- 
ment. The bill has been introduced in the House of Representa- 
tives by Chairman Sumners of the House Judiciary Committee 
(HR. 5081) and the Senate by Senator McCarran, Chairman of 
the Senate Judiciary Committee (S. 2030). Your committee has 
made some changes in the phraseology of the bill without alter- 
ing its substance in accordance with the authority given by the 
House of Delegates. 
OTHER PENDING BILLS 
Previously Congressman Gwynne had introduced HR. 4314 
which followed an earlier draft of the proposal by your com- 
mittee. On August 24, 1944, Congressman Smith of Virginia, on 
behalf of the Special Committee to Investigate Executive Agen- 
cies, introduced HR. 5237, which follows in substantial part the 
American Bar Association proposal with some marked differences 
which are in part: (1) The inclusion of war agencies, (2) the 
creation of a body of three commissioners, appointed by the Presi- 
dent on the advice and consent of the Senate, to appoint and 
assign deputy hearing commissioners to the several agencies, 
and (3) decision of the hearing commissioners would be final as 
to findings of fact. [Notwithstanding the arguments that may 
validly be made in favor of these changes, your committee be- 
lieves that the Sumners-McCarran bill embraces a workable pro- 
cedure and will be a proper step forward in administrative law. ] 
Your committee is glad to report that the McCarran-Sumners 
bills are receiving general widespread approval and support. 
The test of the leadership of the organized bar in rendering a 
public service in this important step in improving the administra- 
tion of justice is now approaching. 
Sytvester ©. Smiru, Chairman Cart McFarLanp 
Cart Hoyt Roscort Pounp 
WitiiAM CLARKE MASON Fevix T. SmMitu 


RECOMMENDATIONS OF THE SECTION OF 
INTERNATIONAL AND COMPARATIVE LAW 
(As adopted by the House of Delegates) 

These revised recommendations were unanimously adopted by 
the Section, after consultation and agreement with the Associa- 
tion’s Special Committee on Proposals for Post-War Organization 
of the Nations for Peace and Law. 
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RECOMMENDATIONS: 

Wuereas, the effective administration of international justice 
is an indispensable element in the maintenance of peace; and 

Wuereas, there have not been readily accessible permanent 
international courts for the adjudication of all justiciable dis- 
putes among nations; and 

Wuereas, the history of the development of judicial tribunals 
in various nations demonstrates the advantage of circuit courts 
and the service by members of the highest tribunals on circuit 
courts : 

Now therefore be it Reso.vep: 

I. That the Permanent Court of International Justice, or- 
ganized in 1922 at The Hague and known as the World Court, 
should be continued as the highest tribunal of an accessible sys- 
tem of interrelated permanent international courts with obliga- 
tory jurisdictions. 

II. That the World Court be so organized that a member shall 
be available to sit as an International Circuit Court, with original 
jurisdiction, to hold regular terms in the Capital of each mem- 
ber nation of the International Judicial System. In addition to 
the World Court Justice on Circuit, each such Circuit Court 
shall include one or more International Commissioners assigned 
to sit in an advisory capacity. 

III. That an International Judicial Conference composed of 
jurists should be convened at the earliest practicable moment with 
a view to concluding an “International Judiciary Agreement” 
based on the Statute of the World Court, with such amendments 
as may be necessary to give effect to the foregoing resolutions 
and to provide for the prompt organization and maintenance of 
the “International Judicial System.” 


THE POWERS OF APPOINTMENT AMENDMENTS 
By Erwin N. GRiswoip 
(Outline with Convenient References of Lecture at the 3rd 


Annual Massachusetts Lawyers Institute at Swampscott, 
June 9, 1944) 


Paul, Federal Estate and Gift Taxation (1942) c. 9 

Griswold, Powers of Appointment and the Federal Estate Tax 
(1939) 52 Harv. L. Rev. 929 

Eisenstein, Powers of Appointment and Estate Taxes (1943) 
52 Yale L.J. 296, 494 
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McLucas, Powers of Appointment and the 1942 Revenue Act 
(1948) 21 Taxes 198 

Powers of Appointment under the Revenue Act of 1942 (41943) 
43 Col. L. Rev. 76 

Powers of Appointment under the Revenue Act of 1942 (1943) 
17 Temple L.Q. 456 

Regulations 105, Sec. 81.24 as amended by T. D. 5239, issued 
March 10, 1943 

Regulations 108, Sec. 86.2 (b) — gift tax 


I. Tue Ovp Law — Sec. 811 I. R. C. 


“property passing under a general power of appointment 
exercised by the decedent” 
A. Helvering v. Grinnell, 294 U. 8. 153 (1935) 
1. Is election necessary ? 
Cf. Helvering v. Safe Deposit & T. Co. 316 U.S. 56 
(1942) 
2. Where the appointee takes less, or more, or a different in- 
terest, than if he had taken in default ® 
Estate of Rogers v. Helvering, 320 U.S. 410 (Dec. 6, 
1943) 
Cf. Rothensies v. Fidelity-Phila. Trust Co. 
112 F (2d) 758 (C.C.A. 3d, 1940) 
Lewis v. Rothensies, 138 F (2d) 129 (C.C.A. 3d, 
1943) 
B. “under a general power of appointment” 
1. What makes a power special? 
(a) Power to appoint to anyone except A and his de- 
scendants 
Kendrick v. Commr. 34 B.T.A. 1040 (1936) 
(b) Power exercisable only with approval of trustee 
Hepburn v. Commr., 37 B.T.A. 459 (1938) 
(c) Power to appoint among natural persons and 
charitable corporations 
Helmholtz v. Commr., 28 B.T.A. 165 (1933) 
2. The effect of State law 
Paul, “Effect on Federal Taxation of Local Rules of 
Property” in “Selected Studies in Federal Taxation.” 
2nd Series (1938) 1, 12-13 
(a) Where appointment cannot be made to creditors 
Leser v. Burnett, 46 F (2d) 756 (C.C.A. 4th, 1931) 
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(b) Definitions such as N. Y. Real Prop. Law, Secs. 
134, 135 : 
Morgan v. Commr., 309 U.S. 78 (1940) 
3. Reserved powers—the effect of Sec. 811 (d) 
Commr. v. Chase Bank, 82 F. (2d) 157 (C.C.A. 2d, 
1936) cert. den., 299 U.S. 552 (1936) 
Applies, a fortiori, to general powers and to powers 
exercised in favor of a taker in default. 
C. “exercised by the decedent” 
Helvering v. Safe Deposit & Tr. Co. 316 U.S. 56 
(1942) 
Effect of general residuary clause 
Johnstone v. Commr., 76 F. (2d) 55 (C.C.A. 9th, 1935) 
cert. den., 296 U.S. 578 (1935) 
Old Colony Trust Co. v. Commr., 73 F. (2d) 970 
(C.C.A. Ist 1934) 
D. Other questions 
Effect of creation of general power on deduction of re- 
mainder to charity 
Brown v. Commr. 50 F (2) 842 (C.C.A. 3d, 1931) 
Davison v. Commr., 81 F (2d) 16, (C.C.A. 2d, 1936) 
Appointment to charity—is this within “bequest, legacies, 
devises, or transfers” in Sec. 812 (a) (2) now covered by 
amendment made by Sec. 403 (b) (1) of Revenue Act of 
1942? 
Collection and allocation of tax N. Y. Decedent Estate 
Law Sec. 124; Pa. Stat., title 20, Sec. 844; Mass. Laws 
1943, ¢ 519 
Internal Revenue Code, Sec. 826 (d) 


Il. Tue New Law 
A. What is a power of appointment? 

Broad language of Committee Reports and Regulations 
The widow’s power to consume—lIs this within the ex- 
cepted class? 

Regulations 

Edith Evelyn Clark, 47 B.T.A. 865 (1942) 

Cf. H. 8. Richardson, B.T.A. Memo November 30, 

1943 now pending before C.C.A. 2d. 

Eisenstein, 52 Yale L. J. at 523, note 123. 











we 





B. 


C. 


D. 


E. 
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Powers to manage and invest 
Report of Senate Finance Committee on 1943 Bill 
(Senate Report No. 627, 78 Cong., Ist Sess.) pp. 31, 94 
Powers to determine time of payment, and so forth 
Power to determine whether a receipt is income or 
- principal 
What powers may be released ? 
Restatement, of Property Sec. 334, 335 
Alexander, Taxation of Powers of Appointment under 
Revenue Act of 1942 (1948) 56 Harv. L. Rev. 742 
Nossaman, Release of Powers of Appointment (1943) 
56 Harv. L. Rev. 757 
Mass. Law. 1943 c 152, effective April 7, 1943 
How can a power be released ? 
Restatement of Property, Sec. 336 
Is the recent state legislation, including the Massachu- 
setts statute, applicable to existing powers? 
Partial releases 
Provision for free release is not applicable to termination 
of powers—consider trust subject to the rule of Mellon 
v. Driscoll, 117 F. (2d) 477 (C.C.A. 3rd, 1941) certiorari 
denied, 313 U.S. 579 (1941) approved in Welch v. Ter- 
hune, 126 F (2d) 695, 697, (C.C.A. 1st, 1942) 
But see Sec. 502 of the Revenue Act of 1943 
Extension of release date ta December 381, 1944 
By Sec. 505 of Revenue Act of 1943 
After December 31, 1944—and now as to powers created 
Does the release provision apply to a power created after 
October 21, 1942? 
See Regulations 108, Sec. 86.2 (b) 
Will a release of a general power by a life tenant leave 
the property subject to estate tax because of the provi- 
sions of Sec. 811 (f) (1) (C)? 
See Sec. 81.24 (b) (1) of Regulations 105, as amended by 
T.D. 5239 issued March 10, 1943. 
What is effect of a partial release under the gift tax? 
Does the amendment foreshadow a provision imposing 
the estate tax in all cases on the termination of any life 
interest ? 
Cf. Mills, Transfer from Life Tenant to Remainder- 
man in relation to the Federal Estate Tag (1941) 
19 Taxes 195 
Eisenstein, 52 Yale L.J. at 552-553 
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PROGRESS AS TO AMENDMENTS AND EXTENSION OF TIME 
FOR RELEASES 


By Harowp T. Davis* 
(From the “Bar Bulletin” of October 1944) 


Shortly after the Act was passed, a Committee was formed con- 
sisting of a representative of each of the New York City, Chicago, 
Philadelphia and Boston bar associations,f to study the sections 
in question and to formulate amending legislation which would 
both relieve taxpayers from the more serious injustices of the 
law as it now stands and clarify the many doubts now present 
as to the scope and applicability of those sections to the in- 
numerable trust situations with which taxpayers and their coun- 
sel are faced. 

The Act originally contained provisions for the tax-free release 
of powers up to January 1, 1943. Recognizing the existence of the 
problems, the Treasury Department consented to successive ex- 
tensions of the period, the present extension expiring December 
31, of this year. Meanwhile, numerous conferences have been held 
(both by the Committee members themselves, and likewise by the 
Committee with representatives of the Treasury Department) 
and considerable progress has been made toward reaching an 
agreement on the form and scope of the required remedial legisla- 
tion. . 

The last such conference was held in Washington on August 
12 of this year and was attended not only by the Committee above 
referred to but also by Lawrence E. Green, Esq., of our Associa- 
tion, Professor Erwin N. Griswold of the Harvard Law School, 
and other members of another Committee which is making a gen- 
eral study of Federal tax legislation in collaboration with the 
Treasury Department. It was hoped that as a result of that con- 
ference, the provisions of an amending statute (mutually satis- 
factory to taxpayers and to the Treasury Department) could be 
agreed upon for presentation to and enactment by the Congress 
well before the expiration of the present tax-free release period. 

The Committee has recently been informed by Robert W. Wales, 
Assistant Tax Legislative Counsel of the Treasury, that it does 
not now appear feasible to reach an agreement on the terms of 
the proposed amending legislation and to secure its enactment 
prior to the expiration of the present tax-free release period, and 
that the Treasury will accordingly not oppose a further extension 
to June 30, 1945, of the period for the tax-free release of powers. 


*Committee representative of the Bar Association of the City of Boston. 


yIn addition to the Boston representative, the Committee consists of John 
H. Alexander, Esq. (representing the Committee on Taxation of the 
New York City Bar Association), Don H. McLucas, Esq. (representing 
the Chicago Bar Association), and Sanford D. Beecher, Esq. (represent- 
ing the Philadelphia Bar Association). Fred O. Dicus, Esq., was formerly 
an additional member representing the Chicago Bar Association, but re- 
signed upon his entrance into the armed forces. 











25 


PROGRESS ON AMENDMENTS AND EXPECTED EXTENSION OF PERIOD 
FoR TAX-FREE RELEASE OF POWERS 
(Additional Memorandum by Mr. Davis of October 11) 


Congress having temporarily adjourned before it was possible 
to secure passage of a joint resolution further extending the time 
for tax free release of powers of appointment, the Committee of 
Bar Associations’ Representatives endeavored to secure such as- 
surance as is possible that the further extension will be sea- 
sonably granted. With the assistance of the Honorable Sinclair 
Weeks, the Committee has secured a press release under date of 
September 21, 1944 as follows :— 

“Honorable Robert L. Doughton,; Chairman of the Com- 
mittee on Ways and Means of the House of Representatives 
and Honorable Walter F. George, Chairman of the Finance 
Committee of the Senate, announced today that they are in 
favor of extending the time for release of powers of appoint- 
ment to June 30, 1945, and that legislation to that effect 
will be given consideration by their respective committees 
before the end of the year. 

Under existing law the release of a power of appointment, 
created on or before October 21, 1942, is not subject to the 
Federal estate or gift tax if such release is effected prior to 
January 1, 1945. The Revenue Act of 1942 originally pro- 
vided that the release of such a power was tax-free only if 
completed before January 1, 1943. Subsequent amendments 
have extended this date to January 1, 1945. 

These extensions of time have been made primarily to en- 
able persons holding pre-existing powers of appointment to 
readjust their affairs on the basis of the new provisions of 
the law and to afford the Congress an opportunity to re- 
examine certain aspects of the 1942 amendments. An ade- 
quate opportunity to reexamine the 1942 amendments has 
not as yet presented itself. Accordingly, in view of these 
special considerations, the Treasury has advised the chair- 


, 


man of each committee that a further extension is desirable.” 


SCHOOL COMMITTEES VS. APPROPRIATING 
AUTHORITIES 


Address of George L. Sisson, Corporation Counsel of Fail River, 
at Third Annual Massachusetts Lawyers’ Institute, June 10, 1944 
(Municipal Law Officers Panel) 


One of the most controversial subjects in cities and towns in 
Massachusetts for several years has been the question of the 
powers of school committees with respect to municipal finance. 


Throughout the United States approximately 25% of the total 
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taxes levied for all purposes in cities is devoted to the main- 
tenance of public schools, although there are cities which have 
a figure as high as 38%. Education in the United States, in all 
its branches, has been left by the Federal Constitution to the differ- 
ent states to provide and manage as they see fit. There is no na- 
tional legislation relating to the subject, aside from that concern- 
ing the Federal aid granted to the states for certain specific pur- 
poses. 

In Massachusetts there are several mandatory statutory pro- 
visions affecting the education of the young. 

G. L., Ch. 76, Sec. 1, requires every child between seven and six- 
teen, (with certain exceptions) to attend a public day school 
during the entire time the public schools are in session. 

G. L., Ch. 76, Sec. 2, provides that every person in control of 
such a child shall cause him to attend school, and upon failure 
to do.so for seven day sessions or fourteen half day sessions with- 
in any six months period, such person is subject to a fine of not 
more than twenty dollars. 

Cities and towns are under a mandatory duty to maintain the 
public schools. G. L., Ch. 71, §§1, 4, 34. 

In Brown vy. City Council, 289 Mass. 333, the court held that 
the public schools must be maintained and the cost must be raised 
by taxation year by year under sections 1 and 34. 

In Hayes vs. Brockton, 313 Mass. 641, at 645, the court said: 

_ . in so far as the statute confers upon the courts the 
power to compel appropriations for the purposes permitted 
to be or required to be engaged in by school committees under 
Chapter 71 in accordance with their estimates, the statute is 
constitutional. .. .” 

Leonard v. Kchool Committee of Springfield, 241 Mass. 325, 
shows the independence of School Committees. 

Several cases have arisen in this Commonwealth where the ap- 
propriating authorities, (in cities, the mayor and city council, 
and in towns, the town meeting) have sought to curb what they 
felt to be the spending propensities of their respective school com- 
mittees. With but few exceptions, the school committees have been 
victorious, so that it is well established in this Commonwealth 
that a school committee is truly an independent body, entrusted by 
law with broad powers and large discretion. School committees 
are not subject to Sections 31A and 32 of the Municipal Finance 
Act (G. L., Ch. 44). See Leonard v. School Committee of Spring- 
field, 241 Mass. 325, at page 329, and Decatur vs. Auditor of Pea- 
body, 251 Mass. 82, 88, 89. 
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School committees are not obliged to submit budget estimates 
like other departments, unless there are special charter provisions 
requiring them to do so. Hayes vs. Brockton, 313 Mass. 641, at 
page 649. 

The language of the court in Parkhurst v. Revere, 263 Mass. 364, 
at 370, is not inconsistent with the opinion in that case. The City 
of Revere was operating under a special charter St. 1914, Chapter 
687. Section 49 of that special chapter provides in part, 

“In the month of January in each year the school committee 
shall submit to the mayor an estimate in detail of the amount 
which it deems necessary to expend for the care and main- 
tenance of the schools during the succeeding financial 
year;...’ 

Said Section 49 further provides in part, 

“Unless otherwise provided by law, the school committee 
shall cause no liability to be incurred . . . beyond the aggre- 
gate appropriation granted by the council... .” 

Therefore, when the court in Parkhurst v. Revere held that the 
City of Revere was not liable for text books unless “the estimate 
(of the school committee) included an amount sufficient to pay for 
the text books in question,” it was deciding the case purely upon 
the special facts in the Revere case and is not authority for other 
cities which do not have special charter provisions requiring 
school committees to submit budget estimates. Therefore, in order 
to determine whether or not the school committee in any par- 
ticular city is obliged to submit budget estimates like other de- 
partments, it is imperative that a careful examination be made 
of the charter provisions of such city. 

As above stated, G. L., Ch. 71, Sec. 34, provides: 

“Every city and town shall annually provide an amount of 
money sufficient for the support of the public schools as re- 
quired by this chapter.” 

In Hayes vs. Brockton, 313 Mass. 641, supra, the Court uses this 
language, 

“ |. . for the purposes permitted to be or required to be 
engaged in by school committees under Chapter 71... .” 

This language of the court appears to enlarge the statutory re- 
quirement by the words “permitted to be.” An examination of 
Chapter 71 discloses many purposes which are “required” and 
many purposes which are “permitted” to be engaged in by school 
committees in the public schools. It appears that almost every 
activity relating to education is either “required” or “permitted” 
by said Chapter 71. The only limitation on the power of school 
committees to compel appropriations which appear to have been 
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established by the decided cases in Massachusetts is with respect 
to the transportation of school children. 
In Eastern Mass. St. Ry. vs. Mayor of Fall River, 308 Mass. 332, 
at 337, the court said: 
“Contracting for the furnishing of transportation of school 
children bears only a secondary relation to education. It is 
a matter which could have been committed to some other 
board or officer without destroying the symmetry of the es- 
tablished system of school government”. 


G. L., Ch. 44, Sec. 32, provides, 

“The city council may by majority vote, make appropria- 
tions for the purposes recommended, and may reduce or reject 
any amount recommended in the annual budget”. 

However, it appears from the decided cases that the compulsion 
imposed by the General Court in G. L., Ch. 71, Sec. 34, is pre- 
emptory and unequivocal and that a mayor of a city has no alter- 
native other than to recommend an appropriation for all purposes 
requested by a school committee which are either permitted or 
required by said Chapter 71 and that the city council has no legal 
right to reduce or reject any amount in the annual budget re- 
quested by a school committee for such purposes. 

Inasmuch as our court has held that “the school committee is 
an independent body, entrusted by law with broad powers, im- 
portant duties and large discretion”, and inasmuch as the appro- 
priating authorities are under a mandatory duty to “provide an 
amount of money sufficient for the support of the public schools 
as required”, (and it seems “as permitted”) by said Chapter 71, 
and inasmuch as in some cities approximately 38% of the total 
taxes levied for all purposes is devoted to the maintenance of 
public schools, it would seem only fair and equitable that the 
appropriating authorities should be relieved of the responsibility 
for the taxes levied upon the taxpayers in their communities for 
the maintenance of public schools. This can only be accomplished 
by legislation providing for a separate levy and separate tax bills 
for the collection of monies required for school purposes. 


AMENDMENTS TO THE FEDERAL RULES OF 
CIVIL PROCEDURE 

The time within which the Supreme Court Advisory Com- 
mittee on Federal Rules of Civil Procedure will receive sugges- 
tions from the bench and bar about amendments to the rules has 
been extended to December 15th. 

Suggestions should be mailed to the Committee at the Supreme 
Court of the United States Building, Washington 13, D. C. 

Printed copies of the pending proposals are available at the 
Committee’s office in Washington. 
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NIBBLING AT THE RULE AGAINST PERPETUITIES 
(Herein referred to simply as the Rule) 


A Discussion Suggested by Worcester County Trust Company v. 
Marble 1944 A. 8. 739, 316 Mass. 294 


The Massachusetts Supreme Judicial Court has one marked 
characteristic, namely, a tendency to ascertain the intent of the 
parties and then to give effect to this intent unless prevented by 
some positive rule of law. The policy is a laudable one, and is 
particularly valuable in the general field of deeds, wills and trusts. 
It has saved many an instrument, or the interests created by it, 
from being declared void. When we come to the Rule Against Per- 
petuities, however, we have a different problem. The Rule is not 
a matter of intention, but exists for the purpose of defeating in- 
tention. Accordingly, I suppose it was written in the stars that 
sooner or later the humanitarian conception of the law held by 
our Court would run smack into the Rule, and something would 
have to give way. It seems to me that this has happened in some 
recent cases, and that the Rule got the worst of the collision. My 
term for it is “nibbling”. I believe it was Marshall Joffre who 
made this a classical phrase when he uttered the words, “Je les 
frase”, 

The first of these cases was Union Trust Company v. Nelen, 283 
Mass. 144, decided about ten years ago. Without going into the 
details of that case (See Newhall’s Future Interests, §32, for dis- 
cussion), the court adopted what may be called the “reasonable 
time” doctrine. This doctrine is that when the vesting of an estate 
depends on the happening of an event which in the ordinary course 
of events must happen within a reasonable time, and a reasonable 
time would presumably be less than twenty-one years, the Rule 
is not violated and the estate is valid. (See also discussion in 
Gray on Perpetuities, §§214 et seq.) This doctrine is persuasive, 
but is it sound in view of the fundamental principle of the Rule 
that estates must be mathematically certain to vest within the 
required time; not that they probably will? 

Now let us see what happened in the Marble case. This was a 
different type of case. A will created a trust to pay the income 
to the testator’s two named sisters and a niece (daughter of a 
deceased brother), and on the death of the survivor to distribute 
the income among all (italics mine) his nephews and nieces, chil- 
dren of deceased nephews and nieces to take the share of their 
parent, and upon the death of the last surviving nephew or niece 
to divide the balance among those “who would be entitled to share 
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in my estate under the laws of this Commonwealth”. (Note: the 
court interpreted this as meaning heirs determined at the date of 
the termination of the trust). One of the sisters, a widow with no 
issue, predeceased the testator. The sister who survived was 84 
years old and unmarried. Several other nephews and nieces, chil- 
dren of deceased brothers, also survived him. Since as a physical 
problem it could readily be said that the surviving sister could 
not have any children, this would leave the existing nephews and 
nieces as lives in being and the estates would be valid. 

This reasoning is plausible, but the difficulty is that under the 
Rule a person, no matter how aged or infirm, is deemed capable of 
having children as long as he or she lives. (See discussion in 
Comm’r vy. Bullard, 313 Mass. 72, 79; Gray, §215; Newhall’s Fu- 
ture Interests, §31). Theoretically the surviving sister could have 
had a child born after the testator’s death, and this nephew or 
niece would not be a life in being. Hence the gift over to the heirs 
at the death of the survivor of the nephews and nieces would vio- 
late the Rule and be void. (Note: the life estates would be valid). 

The court, however, did not fall into the above trap or deny the 
principles of the Rule as above stated. Rather it avoided the Rule 
by what seems to me a rather arbitrary construction of the will. 
It is a well-recognized rule of law that on a gift to a class, such 
as nephews and nieces, following a life estate, all persons born 
into the class before the termination of the prior life estate share 
equally with those living at the testator’s death. (Newhall’s Fu- 
ture Interests §26). Hence a child born to the sister after the tes- 
tator’s death would share equally with the other nephews and 
nieces. The Court, however, made it a pure question of intention 
(See pp. 744, 745 of the opinion). It ruled that since the sister 
who survived the testator was 82 years old and unmarried when 
he made his will, and the other sister, who was then living but 
who predeceased him, was a widow without children, and all his 
other brothers and sisters had died, he must be taken to have in- 
tended to provide only for the nephews and nieces actually living 
at his death. Consequently they were all lives in being and no 
question of violating the Rule was involved. 

Thus we have a case where an estate which on its face obviously 
violated the Rule was saved by a construction adopted to carry 
out the presumed intention of the testator. I suppose only a lawyer 
steeped in the technicalities of the common law would criticize it. 
It is recognized that there is a legitimate field for construction in 
connection with the Rule (Newhall’s Future Interests, §48). That 
is, of two possible constructions, a court will adopt that one which 
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will result in a valid gift rather than that which makes it void. 
Thus in Lyman v. Sears, 283 Mass. 404, a trust was created for 
the testator’s nephews for their lives, remainders to their re- 
spective wives for their lives, remainder to their issue living at 
the death of the survivor. If this is construéd to include subse- 
quent wives, the gift to the issue would be void, since a nephew 
might possibly marry a girl born after the testator’s death, and 
she would not be a life in being. The court saved the estates by 
construing the will as referring to wives then living and not 
future wives. It seems to me that the Marble case goes quite a bit 
farther than this. 

It will be noticed that in both the Marble case and Lyman vy. 
Sears the court saved the estates by narrowing the class to a 
smaller group than that apparently defined by the wording of the 
will. Fortunately our court will probably not go as far as a 
New Hampshire court did some years ago, where a testator cre- 
ated a trust for the benefit of those of his grandchildren who 
should reach the age of forty and remain sober. The court said 
that this was void, but as the age of twenty-one would be valid 
they would give the estate to those who remained sober until 
they reached twenty-one. (Note: in this interpretation of the 
New Hampshire case I am substantially quoting the late Pro- 
fessor Gray in a classroom discussion back in 1901. The Professor 
had a dry wit which caused his remarks to linger in the memories 
of his students. ) 

I have purposely omitted from the main discussion the case of 
Thompson v. Bray, 313 Mass. 717. It unquestionably requires com- 
ment, but on the other hand can hardly be called a case of nib- 
bling, because, so far as the report shows, the apparent violation 
of the Rule was completely overlooked by both court and counsel. 
At least it was ignored. In that case the testator created a trust 
to pay the income to his son for life. After the son’s death, if he 


left issue, and his “present or any future wife” should survive him, 


the trust was to continue as long as “the widow” lived and re- 
mained unmarried. On the death or remarriage of “the widow” 
the principal was to be divided among the son’s issue then living, 
and in default of such surviving issue, among his heirs as then 
determined. The son survived his father, never having had but 
the one wife to whom he was married when his father died. She 
survived her husband and died later. There were no issue. Obvi- 
ously, the son’s present wife could have died and he could have 
married a woman not living when the testator died. Hence the 
remainders were void since they would not be certain to vest at 
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the end of lives in being. The case was similar to Lyman v. Sears, 
above discussed. In that case the court recognized that if future 
wives were included the remainders would violate the Rule. Hence, 
to save the estates, it construed the will as including only present 
wives. In Thompson v. Bray the language of the will expressly 
included future wives so that no such construction could be 
adopted. Apparently, however, as I have stated, the situation 
escaped the notice of all parties. If it had been noticed the de- 
cision might possibly have been supported on the theory of sepa- 
rable limitations (see Gray, §$331, et seq.; Newhall, §41). The 
language of the will was, “if... his present or any future wife 
shall survive him’. The testator might thus be said to have made 
the remainders depend on two distinct contingencies, i.e., if a 
present wife survived him or if a future wife survived him, the 
ultimate remainder being valid on the first contingency and void 
on the second. Since the first contingency apparently happened 
the remainders would be valid. This would not seem to require 
any greater efforts,at construction than Springfield Safe Deposit 
& Trust Company v. Ireland, 268 Mass. 62. It is also interesting 
to note that Union Trust Company v. Nelen, discussed above, 
might easily have been decided on this same theory without re- 
sorting to the questionable reasonable time doctrine. 
Guy NEWHALL 
Lynn, Mass., Sept. 1944 


CANON 28, “PARTISAN POLITICS,” OF THE CANONS OF 
JUDICIAL ETHICS OF THE AMERICAN BAR 
ASSOCIATION, AS ADOPTED IN 1924 


While entitled to entertain his personal views of political ques- 
tions, and while not required to surrender his rights or opinions 
as a citizen, it is inevitable that suspicion of being warped by 
political bias will attach to a judge who becomes the active pro- 
moter of the interests of one party as against another. He should 
avoid making political speeches, making or soliciting payment of 
assessments or contributions to party funds, the public endorse- 
ment of candidates for political office and participation in party 
conventions. He should neither accept nor retain a place on any 
party committee nor act as party leader, nor engage generally in 
partisan activities. 

The 36 Canons of “Judicial Ethics” will be found in Vol. 62 
American Bar Association Reports, pp. 1123-1135. The first 34 
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Canons were prepared by a committee appointed in 1922 consist- 
ing of Chief Justice Taft, Chief Justice Cornish of Maine, Chief 
Justice Robert von Moschziska of Pennsylvania and two leading 
members of the bar. The preliminary report submitted to the pro- 
fession with a request for suggestions in January 1923 was re- 
printed in full in 8 Mass. Law Quart. No. 3 (February 1923). The 
final report after revision was printed in the American Bar Asso- 
ciation Journal for July, p. 449 (See Mass. Law Quart. for August 
1923, 5. For an account of “The Growth of Judicial Ethics” by 
the late Hon. Carroll T. Bond, Chief Judge of the Maryland Court 
of Appeals, see 10 Mass. Law Quart. No. 3 for May 1925. 


EXTRACTS FROM A CIRCULAR LETTER TO THE 
MEMBERS OF THE HOUSE OF DELEGATES 
OF THE AMERICAN BAR ASSOCIATION 


On the afternoon of the last day of the recent meeting of the 
House in Chicago, a resolution offered by Mr. Morford of Dela- 
ware to amend the Constitution of the United States was reached 
on the calendar. It was a proposal that the House on behalf of 
the Association should endorse and approve and direct the secre- 
tary of the Association to transmit to both Houses of Congress, 
to the President and to the Secretary of State a change in the first 
clause of section 2 paragraph 2 of Article II of the Federal Con- 
stitution, striking out the words: 

“He shall have power, by and with the advice and consent 
of the Senate, to make treaties, provided two-thirds of the 
Senators present concur ;” 

and substituting the following: 

“He shall have power to make treaties provided a majority 
of the members elect of both the Senate and House of Repre- 
sentatives concur therein ;” 

After a brief statement by Mr. Morford, this resolution, on my 
motion, was set over as a special order of business for the mid- 
winter meeting of the House in February in order that members 
might have time to consider so important a matter. Having made 
the motion to postpone, I suggest that we should begin to think 
about this matter now in preparation for the February meeting. 

A short account of the discussion of the treaty-making power in 
the Philadelphia Convention of 1787 appears in Charles Warren’s 
book, “The Making of the Constitution,’ pps. 651-658. Plans, 
somewhat similar to Mr. Morford’s proposal, were suggested with 
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apprehensions as to the effect of the treaty-making power on the 
Mississippi in the background. 

“The actual theory on which the Senate was established was 
that there might be a body which should act as a check or curb 
on the House. It was expressed in homely fashion in the anec- 
dote of the conversation between Jefferson and Washington 
when breakfasting together on the former’s return from 
France. In answer to Jefferson’s inquiry why a Senate was 
agreed to, Washington asked: ‘Why did you pour that coffee 
into your saucer?’ ‘To cool it, replied Jefferson. ‘Even so,’ 
said Washington, ‘we pour legislation into the Senatorial 
saucer to cool it.’ ... The statements made by delegates 
throughout the Convention show very clearly their views as 
to this function of the Senate.” (Warren, p. 194) 

Senators were originally chosen by the state legislatures. 
Today with forty-eight states and, therefore, ninety-six senators, 
are chosen by direct election. 

As I understand Mr. Morford’s reason for his resolution, it is 
that with the developing, and probable future, increases in the 
exercise of some form of the treaty-making power, the require- 
ment of two-thirds of the Senate as now selected may block the 
more tepresentative and, perhaps, better judgment of the nation 
and that a majority, not of those present, but of those elected to 
each House would be a wiser and less politically minded repre- 
sentative body to exercise the treaty-making power with the Presi- 
dent. But a former member of the House of Representatives is of 
an opposite opinion. No system will be perfect, perhaps the old 
proverbs about “too many cooks” and “leave well enough alone” 
apply. 

We ought to have an informed judgment in February. I am 
not now convinced either way. Are you? 

I have stated the issue in my own words and not in Mr. Mor- 
ford’s words, and I am sending this out deliberately to provoke 
articulate reaction and inquiry. 

FRANK W. GRINNELL 


State Delegate from Massachusetts 
September 25, 1944 


Nore: If any member of the Massachusetts Bar has any sug- 
gestions I shall be glad to receive them. I have received references 
to Corwin’s recent book “The Constitution and World Organi- 
zation” and to various papers in the “The Federalist” and other 
discussions. 

F.W.G. 
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MASSACHUSETTS CONVEYANCERS’ ASSOCIATION 
THE SAMUEL T. HARRIS MEMORIAL FUND 


ELEVENTH SUPPLEMENT OF NOTES TO THE SIXTH EDI- 
TION OF SWAIM’S CROCKER’S “NOTES ON COMMON 
FORMS” PREPARED FOR THE MASSACHUSETTS CON- 
VEYANCERS’ ASSOCIATION. 


The following are noted among the Massachusetts Decisions in 
Advance Sheets and in the Acts of 1943 following the Tenth Sup- 
plement through 1944 Advance Sheets, page 1163, and in the 1943 
Statutes. References in the left margin are to the Sections in 
Crocker to which the notes apply. 


Section 


255 Taxes—what taxes are covered by a covenant to pay 
taxes. 
United Shoe Machinery Corporation v. Gale Shoe 
Manufacturing Company, 314 Mass. 142. 


108 Boundary on way—description in deed by reference to 
lot on plan would carry fee of way just as a bounding de- 
scription would but where the grantor owned and operated 
water pipes in the way the presumption of intent to con- 
vey the fee would not apply. 

Suburban Land Company Inc. v. Billerica, 314 Mass. 
184. 


142 Adverse possession—possession under a contract to 
purchase not enough. 
Leavitt v. Elkin, 314 Mass. 396. 


543 Foreclosure—Proceedings in Land Court to foreclose 
mortgages under Soldiers and Sailors Civil Relief Act 
open to all equitable defenses. In such proceeding per- 
sonal property may be included and a trustee sufficiently 
represents equity owners. 

Lynn Institution for Savings v. Taff, 314 Mass. 359. 


308 Foreign divorce—Sufficient domicile in Idaho not found. 
Bowditch v. Bowditch, 314 Mass. 410. 


818 “Heirs’—gift to means those entitled to inherit real 
estate determined ordinarily at time of death of ancestor. 
Tyler v. City Bank Farmers Trust Co., 314 Mass. 528. 
See also Old Colony Trust Co. v. Johnson, 314 Mass. 

703. 
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Tax appeals—“four months from” excludes the day of 
filing and means calendar months, thus Nov. 6-March 6 
and “90 days” March 7—June 4. 

Boston Penny Savings Bank v. Assessors of Boston, 
314 Mass. 599. 


Mortgage note—for suit on note well to be able to show 
proceeds received by maker. 
Prifti v. Hendrick, 314 Mass. 661. 


Name 





bald identity without confirmatory facts or cir- 
cumstances not quite sufficient. 
Herman vy. Fine, 314 Mass. 67. 


Town land—only the state can question right to acquire 
and take mortgage on sale. 
Crystal Springs Finishing Co. v. Freetown, 314 
Mass. 315. 
Easement—Surcharge. Intention at time of grant. 
Doody v. Spurr, 1943 Adv. Sh. 1861. 


Deed—trust—where notice to beneficiary necessary. 
Aronian v. Asadoorian, 1943 Adv. Sh. 1995. 


Easement—extinguishment by merger or unity of title. 
York Realty Inc. v. Williams, 1943 Adv. Sh. 2069. 
Zoning Law—small conservatory may be “proper and 
usual with residences for one family.” 
Kenney v. Building Commissioner, 1943 Ady. Sh. 
2075. 
Public way by prescription. 
White v. Boston Gear Works, Inc., 1944 Adv. Sh. 165. 


Tenancy at will—not terminated by simultaneous con- 
veyance from landlord through conduit to landlord in her 
married name. No dower in conduit’s wife. 


Ferrigno v. O’Connell, 1944 Adv. Sh. 197. 





Zoning—cemetery not permitted unless expressly au- 
thorized by the by-law. 


Foster v. Mayor of Beverly, 1944 Adv. Sh. 255. 


Tax title—payment of subsequent taxes on redemption. 
Boston v. Barry, 1944 Adv. Sh. 271. 
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Time of vesting—discussion of rules for determination. 
Barker v. Monks, 1944 Adv. Sh. 287. 


Insurance—iiscussion of division of proceeds after a 
fire between life tenant and remainderman. 
Converse v. Boston Safe Deposit and Trust Co., 
1944 Adv. Sh. 297. 


Statute of Frauds—Contract to purchase land. Memo on 
check of buyer to seller “Deposit for land on Galvin Road, 
Watertown, price 32 cents a foot” sufficient where seller 
owned no other land answering that description. 

Cousbells v. Alexander, 1944 Adv. Sh. 411. 


Conditional sale of heating unit—unit became part of 
house as regards a prior mortgagee. 
General Heat and Appliance Co. v. Goodwin, 1944 
Adv. Sh. 447. 


Deed by husband to his wife and himself as tenants by 
the entirety—creates joint tenancy. 
Edge v. Barrow, 1944 Adv. Sh. 557. 


Zoning—not required to cover all the town. “Spot” 
zoning defined. Change in a “non-conforming use” found. 
Marblehead v. Rosenthal, 1944 Adv. Sh. 579. 


Restrictions—where grantor had no remaining land, 
personal to grantor. Where remaining land burden is on 
owners to prove appurtenant thereto. 

Harrington v. Anderson, 1944 Adv. Sh. 631. 


Heirs at law—discussion of rules for time of determina- 
tion in devise to after other estates. 
Worcester County Trust Co. v. Marble, 1944 Adv. Sh. 
739. 


Sale Agreement—a condition not in auctioneer’s memo- 
randum sustained. 
Taylor v. Haverhill, 1944 Adv. Sh. 801. 


Right of way—A way granted over a lot gives a sufficient 
way and need not cover the whole lot. 
Van Buskirk v. Diamond, 1944 Adv. Sh. 899. 


Eminent Domain—compensation for injury when no 
land taken or for injury during delay in taking. 
Connor v. Metropolitan Dist. Water Supply Com- 
mission, 314 Mass. 33. 
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Mortgage debt—oral modification of terms of payment 
sustained. 
Siegel v. Knott, 1944 Adv. Sh. 1001. 


Registered land—actual notice of prior unrecorded en- 
cumbrance (a seven year lease) binds owner. 
Killarn v. March, 1944 Adv. Sh. 1139. 


Soldiers & Sailors Relief Act—foreclosure. One partner 
in a partnership that included a soldier sufficiently repre- 
sented the firm which was an attaching creditor of the 
land sought to be foreclosed. 

Essex Sav. Bank v. Dooley, Land Court 7357 Misc. 
Jan. 17, 1944. 


Federal Tax Lien—the notice that the Collector records 
must comply with the state law which in the instant case 
required a description of the property. 

Youngblood v. U. S. (C.C.A. 6) April 6, 1944. 


Street layout—recording plan not mandatory under 
R.L. c. 48 but see G.L. c. 79. 
Davis v. Bourne, Land Court 18488, 31 B.T.L. 73. 


Zoning—a by-law prohibiting private schools but allow- 
ing public schools in a residential district held invalid by 
Land Court. 

Fozrhollow School v. Lenow, Land Court No. 5884 
Misc. 31 B.T.L. 129. 


STATUTES 
1943 Chap. 434 Boston Board of Real Estate Commis- 
sioners established to deal with foreclosed tax title land. 


1943 Chap. 478 regarding liens for real estate taxes 
where some federal or state law prevents sale or taking. 
Roczr D. Swarm. 


Nore 


The ten earlier supplements of Mr. Swaim’s notes will be found 
in Massachusetts Law Quarterly for January-March 1939, 17; 
July-September, 1939, 12; January-March, 1940; July—Septem- 
ber, 1940 ;.March, 1941; November, 1941; April, 1942; April, 1943; 
and December, 1943. 


F. W. G. 
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A MINNESOTA EXPERIMENT IN DEALING WITH 
“EXPERT” TESTIMONY 


Extract from the 2nd report of the Minnesota Judicial Council (1941). 


“The sharp divergence of expert medical testimony in some cases where 
there is apparently no such latitude for honest difference of opinion has 
brought much public criticism to both the courts and the medical profession. 
In the past, the attempts to remedy this situation have been through the 
suggested appointment of disinterested experts by the courts to give 
medical testimony. Efforts to secure the adoption of remedies along this 
line have not been successful for various reasons. In an effort to do some- 
thing more immediately effective about the medical testimony situation, 
the Council appointed a committee,” which met with a committee of the 
Minnesota State Medical Association. “The Medical Association decided to 
appoint a special committee, . . . to consider the medical testimony in any 
eases which may be referred to them by any of the Minnesota courts in 
which the testimony of the respective medical experts is so divergent as 
to suggest that there may be some deviation from the truth by one or both 
experts. If this Medical Association committee finds in any such case that 
one or both witnesses has testified to something which no competent and 
qualified doctor could honestly testify to, then this committee will take 
whatever action seems appropriate to discipline the offender. 

“Notices have been sent out to the various courts of Minnesota advising 
them of the existence of this committee and suggesting that the medical 
testimony in any appropriate case be referred to this committee of the 
Medical Association for its consideration. It is felt that the mere fact that 
there is such a medical committee, authorized to consider questionable 
medical testimony, will have a definite tendency to make medical experts 
more careful of the character of their testimony. 


Extract from the 38rd Report of Minnesota Judicial Council (1942). 


“The Council is pleased to report that substantial progress has been made 
in the use, by the courts of this state, of the committee created by the 
Minnesota State Medical Association. If general use is made of the services 
of this committee, which have been so generously offered by the State 
Medical Association, it will do much to curb the abuses which have in the 
past been recognized to exist. 

“It should be made clear that a judge in referring a case to this com- 
mittee is taking no position with respect to which of the disagreeing medical 
experts is telling the truth. The whole purpose in referring the case is to 
enable a committee of experts on the subject to pass on the question 
whether the facts of the case and the state of medical knowledge are such 
that there is fair reason to belive that one or the other of the experts 
deliberately misstated the facts or his opinion on the witness stand. What- 
ever action is to be taken is left to the committee or the medical association. 
It is not a matter for the court who referred the case. An interesting account 
of the use of this procedure has been given in the January, 1942, issue of 
the Journal of American Insurance, in an article by N. G. Mackay. Reprints 
thereof are available at the office of the Minnesota State Medical Associa- 
tion ” (in St. Paul). 
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